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Introduction

1. These are appeals brought with the leave of Hogan J. granted on the
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23" October, 2014, from an order made by him on the 30 September, 2014,
2. The appeals have been brought by the Financial Services Ombudsman
(the Ombudsman) and the notice party Danske Bank (the bank).

3. The appeals arise in circumstances where the High Court allowed a
statutory appeal which had been brought by Kenneth Millar and Donna Millar
(the Millars) against a decision of the Ombudsman of the 10" December,
2013. The Ombudsman had rejected the Millars’ complaint against the bank.
On appeal, the High Court set aside that decision of the Ombudsman and
remifted the matter to him for a fresh determination of the Millars’ complaint
to be carried out in a manner consistent with the judgment of that court.

Jurisdiction of the High Court

4.  The Ombudsman is a statutory officer set up under s. 16 of the Central
Rank and Financial Services Authority of Ireland Act 2004, (the Act). That
section inserts Part VIIB into the Central Bank Act 1942,

5. Part VIIB provides for the setting up of the Ombudsman’s Bureau and
specifies the functions and powers of the Ombudsman. It prescribes how
consumer complaints are to be dealt with and confers jurisdiction on the
Ombudsman in that regard.

6.  Chapter 6 confers jurisdiction on the High Court to deal with both
references and appeals from the Ombudsman,

7. Section 57C K subs. (1) confers an entitlement on the Ombudsman,

either on his own initiative or at the request of parties before him, to refer for
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the opinion of the High Court a question of law arising in relation to the
investigation or adjudication of a complaint. Subsection (2) confers
jurisdiction on the High Court to hear and determine any question of law
referred to it under that section. If a question of law has been referred to the
High Court under this section, the Ombudsman may not make a finding to
which the question is relevant while the reference is pending or proceed in a
manner, or make a decision, that is inconsistent with the opinion of the High
Coutrt on the question.

8. Section 57CL provides for a right of appeal to the High Court from a
finding of the Ombudsman. That right of appeal may be exercised either by
the complainant or the regulated financial service provider. The Ombudsman
may be made a party to the appeal.

9. Section 57CM requires the High Court to hear and determine an appeal
made under 5. 57CL. The High Court is entitled to make such orders as it
thinks appropriate in the light of its determination.

10. Section 57CM(2) provides that the orders that may be made by the
High Court on the hearing of such appeal include, but are not limited to, an
order affirming the finding of the Ombudsman with or without modification,
an order setting aside that finding or any direction included in it and an order
remitting that finding or any such direction to the Ombudsman for review.
11, Section 57CM(4) provides that the determination of the High Court on

the hearing of such an appeal is final, except that a party to the appeal may
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apply to the Court of Appeal to review the determination on a question of law,
but only with the leave of either of those courts.

12, In the present case, it was the High Court that granted leave pursuant to
subs. (4), hence this appeal.

13. Unfortunately, the question of law is not identified in the order. In
future where leave is granted under subs. (4) the question of law for

determination should be clearly identified in the court order.

The complaint to the Ombudsman

14, In 2005 the Millars entered into seven mortgage loan agreements with

the bank in respect of a number of properties. In November 2011, the bank

increased the variable interest rate on those loan accounts by 0.95% on each

loan,

15.  On the 22" May, 2013, the Millars complained to the Ombudsman.

They summarised their complaint in the following way:
“Effective 11" November, 2011, National Irish Bank (the bank)
increased the variable interest rate on Ken and Donna Millars (the
Complainants) mortgage loan account by .95% on each loan. This
increase is a breach of the terms of the relevant loan agreements. The
terms of the loan agreements are that the variable rate of interest can
only be increased in line with general market interest rates. When the

Complainants sought an explanation from the bank for the rate
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increase, the Complainants were advised that the increase was due io

the bank’s funding difficulties. However, the bank's funding difficulties

were not relevant to the definition of the variable rate referred to in the

various loan agreements.”
16. That summary does not accurately reproduce the actual terms of the
loan agreements dealing with the question of the variable rate of interest. The
wording of the actual general terms and conditions is as follows:

“Rates of interest are altered in response to market conditions and may

change at any time without prior notice and with immediate effect.”
17.  The Millars complained that when they sought an explanation from the
bank concerning the increase, they were informed that it was due to funding
costs. In November 2011, the bank wrote to them and told them that whilst
ECB rates had decreased, the bank was not funded through the ECB and
funding costs had increased substantially so that the bank was unable to
continue to absorb those costs. The Millars argued that this explanation failed
to offer to them “any coherent explanation that is consistent with the relevant
loan agreements for the bank's conduct”.
18.  The Millars submitted to the Ombudsman that the bank had been guilty
of a breach of the terms and conditions of the loan agreements by increasing
the applicable variable interest rate as a result of the bank’s increased funding
costs as opposed to an increase in line with general market interest rates.

19.  The remedy which the Millars sought in respect of this alleged breach
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of contract was a rather drastic one, They asked the Ombudsman to have the
loan agreements declared void with a cancellation of the balance on each of
the outstanding loans. The total value of the loans was of the order of €1.5
million. In addition, they sought compensation for hardship, stress and
emotional upset caused by the bank and a refund to them of all payments
made since October 2011, together with interest on the amount of the sums to
be refunded. In addition, they sought a contribution towards their expenses
and a commitment from the bank that it would desist from further damaging

conduct towards them.

The investigation

20.  Following receipt of the Millars’ complaint, the Ombudsman sought to
bring about a mediated settlement of the dispute. This was not possible
because the bank declined to enter into mediation. Accordingly, the matter
proceeded to an investigation.
21.  As part of that investigation, the Ombudsman on the 26" September,
2013, served on the bank a summary of the Millars’ complaint and a schedule
of questions and evidence required from the bank. The bank responded on the
24" October, 2013. These are the questions posed and the answers given:
1. Please clarify whether or not the bank is willing to list any of the
criteria taken into account by the bank when calculating the

increase in the variable rate of interest.
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A, No, the bank is not prepared to divulge commercially sensitive
information to the Complainants. However, we confirm that funding
costs are most certainly taken into consideration. Indeed, these would
be a primary driver of the decision.

2 Please clarify whether or not the criteria relied on by the bank
when making its decision to increase the variable standard rate
were audited by any external independent entity in order fo
verify that the increase was set in accordance with accepted
banking procedures and if it was commercially justifiable.

A. We have not had an audit carried out by an external independent

entity. The bank is not subject to regulated pricing on mortgage

interest rates, as these decisions do not fall under the scope of s. 149 of

the Consumer Credit Act 1995,

However, we have a full governance process in place in relation to

pricing decisions and this would include interest rate changes. All

such changes are approved through the Pricing Committee and
subsequently by Change Control Committee. In addition, the bank has
conducted our own internal audit of our pricing decisions.

3. If the bank did not commission such an audit please provide a
detailed explanation for the reason why the bank did not deem
such independent verification necessary.

A Asoutlined in our response to question 2, the bank is not subject
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to regulated pricing on mortgage interest rates. We are therefore not

subject to external independent verification (although as outlined, we

internally audit this area to ensure that we act in accordance with
standard banking practice). The bank can confirm that all pricing
decisions are only taken after robust due diligence has been undertaken
and all the risks and benefits have been discussed in detail.

4. Does the bank accept that in the absence of such independent
verification, the increase in the bank's variable interest cannot
be objectively justified? If the bank rejects this assertion, please
state the basis on which the bank contends that this assertion is
Incorrect.

A. No we do not accept this. As outlined, we operate a robust

process whereby the bank’s Pricing Committee carefully consider the

commercial justification of any and all price changes. This process is
audited by the bank’s internal audit team whose purpose is to ensure
that we act in accordance with our own processes, procedures and that
we act with probity. We are not required to seek external assessment of
commercial decisions relating to increases in our Standard Variable

Rate,

Ultimately, our customers will make their own assessment of our rates

and take action if they are dissatisfied by changing provider, which will

obviously have clear, measurable consequences for the bank. That is
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why such decisions are referred to as “commercial decisions” ~ if our

customers do not feel they are justified, they will cease being our

customers — the bank therefore considers all factors carefully prior to a

price increase,

3. Please refer to the precise terms and conditions in each of the
loan agreements that permit the increase in the variable rate of
interest to be increased on the grounds of an increase in the
general cost of funding to the bank.

A Inthe loan agreements, the clause in question is Clause 3, which

states:

‘Rates of interest are altered in response to market conditions...’

It is perfectly reasonable to accept that funding cost increases are a

market condition, If the bank has to pay more for its funding, it could

not be considered anything else. It is not clear under what
circumstances the Complainants believe that increases would be
appropriate, if not funding cost increases. The Complainants
themselves highlight that in early 2011, the ECB rate increased twice
and the bank did not increase its variable interest rate. They are
commercial decisions made by the bank, and the cost of funding has to
be a primary driver.

6. Please comment on, with reference to each loan agreement, the

Complainants’ assertion that in order to increase the variable




A.

- 10 -

interest rate, the bank must establish an increase in the “general
market interest rates” and that in the absence of such an
increase the bank is acting in breach of contract by increasing
the variable rate of interest based solely on an increase in the
bank funding costs,

Firstly, the bank has never claimed that the increase was due

solely to increased funding costs. However, as outlined, increased

funding costs are clearly a condition in the market, and in fact, could

only be considered as a primary driver of pricing decisions. The bank

has to pay more for funding mortgages — there is simply no context in

which that could not be considered to be “market conditions”. We

have therefore acted in full accord with the terms of the agreement

between us and the Complainants.

7.

A.

Please comment on the Complainants’ assertion that they have
been precluded from availing of the discount on offer from the
banlk due to the fact that they already have discounted
mortgages. Please clarify whether or not this exclusion is
referred to in the advertisements. If not, please explain why this
was not so included,

It is difficult to fully understand the Complainants’ argument on

this point, outlined in their case to the FSO. It seems in essence to be

that they have been given a discount on their morigages at inception.
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The fact that this discount was not applied to everyone on the same
product, but was applied to them, does not seem to be an issue for
them. However, when the bank later offered a “reward discount” for
customers who were willing to move their core business to the bank
and take our package, the Complainants are angered that their
discount would now not be as superior as it had been up to that point,
To clarify, they were still getting the exact same discount ie. 0.4%
reduction on the standard variable rate. The marketing material very
clearly called out that there were exclusions. This was a brochure
entitled “Our Package Accounts Explained” and has been included in
the Complainants’ submission. In the page entitled “Important
Information”, it states:

“This discount rate cannot be used in conjunction with any offer

H

or any discounted rate already in place.’

8. Please provide any additional comments that the bank would like
fo make.

A. We have no further comment save to reiterate that:
s The bank is entitled to increase the standard variable

interest rate in response fo increased cost of funding in the
market which can only be considered by any reasonable
party to be a market condition.

® The bank, like any other business, is also entitled to
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reward customer loyalty by offering incentives for
customers to do more business with us.

® The complainant (sic) signed agreements which entitle him
to a 0.4% discount on the standard variable interest rate.
He is receiving a 0.4% discount on the standard variable
interest rate,

e Notwithstanding the Ombudsman’s adjudication in this
case, the Complainants’ demand for recompense seems
completely unconscionable. He is requesting that every
loan he has be voided and that he be refunded all
payments made plus interest and compensation. These
unwarranted demands have no merit, even if'it is
adjudicated that the interest rate increases were incorrect.
Notwithstanding this we are satisfied that we have clearly
outlined why our position is that we have acted entirely in
accordance with our entitlements under the agreements
between us.

22, The bank was also required to provide evidence to the Ombudsman
under five different headings. This evidence included correspondence
between the parties, a copy of the terms and conditions for each of the loan
agreements, a copy of all documents and advertisements relating to the

discounts offered by the bank for the increase in the variable rate applied in
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November 2011, any other documentation or records relating to the subject
matter of the complaint and any additional documentation which the bank
would seek to rely on or which it considered desirable to put before the
Ombudsman. The bank complied with this request,

23.  The Millars were provided with an opportunity to respond to the bank’s
replies and did so on the 7" November, 2013. They criticised the information
provided by the bank as lacking in coherence and contended that the bank was
without any reasonable or reliable defence to their complaint. They
contended inter alia that the bank failed to refer to any precise term or
condition of the loan agreements that permitted it to increase interest rates on
the grounds of an increase in a general cost of funding to the bank. Whilst the
bank continued to assert that its funding costs were the primarily the reason
for the rate increase in November 2011, the Millars contended that it did not
provide any evidence as to how its funding difficulties could be reconciled
with the terms of the loan agreements. They concluded that the bank had
failed to advance any rational coherent or sound argument to demonstrate that
when it adjusted its variable rate by .95% in November 2011, it was acting
within the terms of the loan agreements, was not abandoning the definition of

the standard variable rate, or that it did not repudiate the loans agreements.

The Ombudsman’s finding

24.  On the 10" December 2013, the Ombudsman made his finding, T will




set it out in full.

i

Background

The Complainants hold a number of mortgage accounts with the bank.
The Complainants state that the bank increased the variable interest
rate that applied to each of their loans by 0.95% (from 3.4% to 4.35%)
with effect from the 11" November, 2011.

The Complainants state at page 1 of their correspondence dated the
22" May, 2013, to this Office that the terms and conditions of each of
the loan agreements entered into between the parties provide that “the
variable rate of interest can only be increased in line with general

market interest rates’ (emphasis added). The wording of the sample

general terms and conditions provided by the Complainants state in

clause 3 "Rates of Interest are altered in response to market conditions

and may change at any time without prior notice and with immediate
effect’ (emphasis added).

The Complainants state that when they sought an explanation from the
bank for the latest increase in the bank’s variable interest rate they
were informed that it was due lo funding costs’. The bank wrote to the
Complainants on the 14" November, 2011 and informed them that
whilst ECB rates have decreased the bank is not funded through the
ECB and funding costs have increased substantially and the bank is

unable to continue (o absorb these costs. The Complainants argue that
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this fails to offer ‘any coherent explanation that is consistent with the
relevant loan agreements for the bank’s conduct’,

The Complainants submit that using this basis for setting the variable
interest rate is a breach of the terms and conditions of the loan
agreement. The Complainants assert that the bank has failed to
properly explain the criteria taken into account when setting the
variable interest rate and has failed to provide any transparency in this
regard or to justify the 0.95% increase applied since October 2011,
The Complainants state that the bank offered a discount in the increase
of the applicable variable interest rate increase to ‘Prestige’ and ‘Easy
Plus’ customers. The Complainants state that the bank erroneously
advertised in a press release that all customers could avail of this
reduction, However, the Complainants state that they are precluded
from benefitting from this discount rate due to the fact that they were
already benefitting from a discount on the variable interest rate. The
Complainants submit that this erodes the value of their original
discount. In taking this course of action the Complainants believe that
the bank is disregarding a previous finding of this office as to whether
the Complainants had been wrongfully excluded from a discount offer
to mortgages that only applied to a Principal Private Residence.

The Complainants’ case

The complaint is that the bank has acted in breach of the loan




216 -

agreement by increasing the applicable variable interest rate as a
result of the bank’s increased funding costs as opposed to an increase
in line with general market interest rates.

The Complainants are secking to have the loan agreements declared
void with a cancellation of the balance of each of the outstanding
loans. In addition to this the Complainants are seeking compensation
Jor hardship, stress and emotional upset caused by the bank and a
refund of all payments made since October 2011, together with interest
on the amount of the sums refunded.

The Complainants are also seeking a contribution towards their
expenses and a commitment from the bank that it will desist from
Jurther damaging conduct towards the Complainants.

In the alternative the Complainants ‘invite the Financial Services
Ombudsman to reach a finding that rectifies the result of the bank’s
misconduct’.

The Complainants also believe that the bank has eroded the effect of a
discount that they are receiving by precluding them from availing of the
discount on offer to ‘Prestige’ and ‘Easy Plus’ customers.

The Provider’s case

The bank states that the manner in which it assesses the applicable
variable interest rate is commercially sensitive and it is unwilling to

disclose the relevant data. The bank asserts that by its very nature the
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Standard Variable Rate is ‘variable’ and therefore is fully entitled to
vary this rate.

The bank asserts that it is entitled to offer a loyalty discount to
customers and does not accept that it has acted wrongfully in the
manner in which it applies discounts lo ils customers.

Finding

During my investigation I put a number of questions to, and sought
certain evidence from, the bank. The bank responded fully to my
questions. The Complainants were given the opportunity to see the
bank’s response and the schedule of evidence and a full exchange of
documentation took place.

In arriving at my findings I have carefully considered the evidence put
Jorward by each of the parties to this complaint.

Having reviewed and considered the submissions made by the parties
to this complaint, I am satisfied that the submissions in evidence
submitted do not disclose a conflict of fact such as would require the
holding of an oral hearing to resolve any such conflict. Iam also
satisfied that the submissions in evidence submitted are sufficient to
enable a Finding to be made in this complaint without the necessity for
holding an oral hearing.

The Complainants entered into a number of mortgage agreements with

the bank. The bank has provided a copy of each of the loan agreements
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in evidence, including the applicable terms and conditions for each
agreement. Clause 3 of the general terms and conditions is the same
for each agreement and states:

‘Rates of Interest are altered in response to market conditions

and may change at any time without prior notice and with

immediate effect’,
The Complainants assert that the bank is only entitled to amend or
alter the applicable rate of interest ‘in line with general market interest
rates’. The Complainants therefore argue that the bank’s decision fo
increase the rate of interest when the ECB rate has decline (sic)is a
breach of the agreement. The term 'in line with general market interest
rates’ referred to by the Complainants is not included in any clause of
the terms and conditions. Clause 3 of each of the loan agreements is
clear in its wording and permils the bank to increase the interest rate
‘in response to market conditions’. Under the terms and conditions of
each of the loan agreements the bank is not restricted by reference (0
the ECB rate when it is assessing the appropriate rate of variable
interest. The bank's obligation under each of the agreements is fo aller
the rates in response to ‘market conditions’ and not "in line with
general market interest rates’,
The Complainants have questioned the lack of transparency in the

bank’s decision making process. The bank is not obliged to openly
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disclose the criteria it applies when making this assessment and uses a
procedure of internal checks and balances. The bank is theoretically
correct when it asserts that when it sets its Standard Variable Rate its
customers make their own assessment of the rate by deciding whether
to remain as customers of the bank or not. Clause 3 of the terms and
conditions of euch of the loan agreements supports the banks position
that the Variable Interest Rate can be amended in response to the then
prevailing ‘market conditions’ and it follows that in applying this test
the bank is not breaching the terms and conditions of the loan
agreement. The bank is acting in accordance with the terms and
conditions of each of the loan agreement (sic) in altering the Variable
Rate of interest in response to market conditions and there are no
grounds for establishing that the bank is obliged to disclose the basis
on which this assessment is calculated. Therefore this aspect of the
complaint is not upheld.

The Complainants received and continued to receive a 0.4% reduction
on this standard variable rate of interest since the inception of each of
the loans. The Complainants believe that the bank has eroded the
effect of the discount that they are receiving by precluding them from
availing of the discount on offer to customers who are willing to move
their business to the bank and agree to the other terms on offer from

the bank. Ido not accept this argument. The nature of a discount is
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that it is a special rate offered to a limited number of customers. If it
were not limited to certain customer (sic) then it would cease lo be a
discount and would represent a standard rate. The bank is entitled but
is not obliged to offer a discount, as it deems appropriate. The fact that
a customer does not qualify for a new type of discount cannot be
viewed as adversely affecting an existing discount. Therefore this
aspect of the complaint is not substantiated.

The complaint is not upheld.

Conclusion

The complaint is not substantiated pursuant to s. 57CI(2) of the Central
Bank and Financial Services Authority of Ireland Act 2004.

The above finding is legally binding on the parties, subject only an
appeal to the High Court within 21 calendar days.

William Prasifka

Financial Services Ombudsman.”

Appeal to the High Court

25. The Millars exercised their entitlement under s. 57CL of the Act. The
judgment of the High Court on that appeal has given rise in turn to this

appeal.

The High Court judgment
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26.  The High Court judge identified what he perceived to be the
fundamental question with which he was confronted as being “whether the
Ombudsman’s construction of clause 3 of the applicable terms and conditions
discloses an appreciable legal error”. He went on (o say:-
“The resolution of these issues raises once again the fundamental
question: what is the true role and functions of the Ombudsman?
Specifically, where the Ombudsman deals with a contractual dispute by
applying principles of contract law, what attitude, then, should the
court take where a disappointed party seeks to appeal to this Court?
Should it defer to the Ombudsman on question (sic) of contract law or
should the Ombudsman's decision be scrutinised as if it were, in effect,
a decision of a lower court dealing with a contract issue? ”
27. A survey of the case law which has built over the years on appeals to
the High Court from the Ombudsman demonstrates a rather deferential
attitude on the part of the courts.
28. In Ulster Bank v. Financial Services Ombudsman and Others [2006]
[EHC 323, Finnegan P, having considered a series of decisions indicating the
standard of review to be applied by the High Court on statutory appeals said
the following:-
“It is desirable that there should be consistency in the Courts in the
standard of review on statutory appeals. Accordingly unless the words

of the statute mandate otherwise it is appropriate that the standard of
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review in this case be that enunciated by Keane C.J., Kearns J. and
Laffoy J. I see nothing in the wording of the statute with which I am
concerned to mandate a different approach to the statutory appeal
under the Central Bank Act 1942 section 57CL. To succeed on this
appeal the Plaintiff must establish as a matter of probability that,
taking the adjudicative process as a whole, the decision reached was
vitiated by a serious and significant error or a series of such errors. In
applying the test the Court will have regard to the degree of expertise
and specialist knowledge of the Defendant. The deferential standard is
that applied by Keane C.J. in Orange v The Director of
Telecommunications Regulation & Anor and not that in The State
(Keegan) v Stardust Compensation Tribunal.”
29.  Asis clear from this quotation from the judgment of Finnegan P, there
was nothing novel in the courts taking a deferential approach to decisions of
expert or specialised tribunals. For.example in Henry Denny and Sons v.
Minister for Social Welfare [1998] 1 LR. 34, Hamilton C.J. said:-
" 1 believe it would be desirable fo take this opportunity of
expressing the view that the courts should be slow to interfere with the
decisions of expert administrative tribunals. Where conclusions are
based upon an identifiable error of law or an unsusiainable finding of
Jfact by a tribunal such conclusions must be corrected. Otherwise it

should be recognised that tribunals which have been given statutory
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tasks to perform and exercise their functions, as is now usually the
case, with a high degree of expertise and provide coherent and
balanced judgments on the evidence and arguments heard by them it
should not be necessary for the courts to review their decisions by way
of appeal or judicial review.”
30. The test enunciated by Finnegan P. has been followed on many
subsequent occasions on appeals from the Ombudsman. Thus, in Hayes v.
Financial Services Ombudsman and Others (Unreported, 3" November,
2008,) MacMenamin J. said of the test:-

“It must now be seen, therefore, as a well established and accepted

test,

The principle ultimately can be seen as having the following elements. -

1. The burden of proofis on the appellant;

2. The onus of proof'is the civil standard;

3. The court should not consider complaints about process or
merits in isolation but rather, should consider the adjudicative
process as a whole;

4. In light of the above principles, the onus is on the appellant (o
show that the decision reached was vitiated by a serious and
significant errvor or series of such errors;

. In applying this test, the court may adopt what is known as a

deferential stance and may have regard to the degree of
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expertise and specialist knowledge of the respondent.
Furthermore, this is not a de novo appeal where this court looks to all
the material ab initio and makes its own determination of what it
should do . . .
Thus, while a statutory appeal (such as this) is not a judicial review,
and where the decision maker is acting within his own area of
professional expertise, the test set out by Finnegan P. suggests that it
bears many of the features of a judicial review. In particular, it is clear
that there may be a permissible error if it is within jurisdiction, albeit
only insofar as that error falls short of being one which is serious and
significant.”

Later in that judgment MacMenamin J. said of the statutory recourse to

the Ombudsman as follows:-

“What has been established, therefore, is an informal, expeditious and
independent mechanism for the resolution of complaints. The
respondent seeks to resolve issues affecting consumers. He is not
engaged in resolving a contract law dispute in the manner z}z which a
court would engage with the issue.

The function performed by the respondent is, therefore, different to that
performed by the courts. He is enjoined not to have regard to
technicality or legal form. He resolves disputes using criteria which

would not usually be used by the courts, such as whether the conduct
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complained of was unreasonable simpliciter; or whether an
explanation for the conduct was not given when it should have been; or
whether, although the conduct was in accordance with a law, it is
unreasonable, or is otherwise improper (see s. S7CI(2)). He can also
make orders of a type that a court would not normally be able to make,
such as directing a financial services provider to change its practices
in the future. Thus, he possesses a type of supervisory jurisdiction not
normally vested in a court. These observations are to be borne in mind
when considering whether the decision made by the respondent was
validly made within jurisdiction.
Nor is it to be expected that a decision of the respondent should be as
detailed or formal as a court judgment. As O’Flaherty J. observed in
Faulkner v. Minister for Industry and Commerce [1997] E.LR. 107 at
111.:-
‘We do no service (o the public in general, or to particular
individuals, if we subject every decision of every administrative
tribunal to a minute analysis.’
1t is necessary, with these considerations in mind, to revert to the
evidence and submissions thereon.”
32.  Further support for this approach is to be found in the judgment of
McMahon J. in Square Capital v. Financial Services Ombudsman and Others

[2010] 2 LR. 514, where he said:-
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... itis important to fully appreciate the role of the Ombudsman when
a court such as this is considering an appeal from his decision.

Clearly, an appeal to this court from the Ombudsman's decision is not
a full rehearing of the case where the court looks afresh at all material
and comes to its own conclusion as to what it would have done in the
circumstances. The appeal here, while having some of the
characteristics of the traditional judicial review, including some
deferential recognition for the expertise of the Ombudsman, will also
have to bear in mind the nature and the functions of the Financial

Services Ombudsman as laid down by the Oireachtas.’

I am of the view the approach identified in the decisions just cited, is

the correct one. Indeed, I do not understand the trial judge to have taken any

different view. The question which troubled him was whether deference

should be shown to the Ombudsman when the issue before him involved a

pure question of law., The way in which he dealt with this is to be found at

paras. 17 to 20 of his judgment. This is what he said concerning the

appropriateness of curial deference being shown to the Ombudsman.

“17. This principle does not apply, however, so far as the ordinary
application of the law of contract is concerned. It was never the
intention of the Oireachtas that a complainant should be disadvantaged
by electing to make a complaint to the Ombudsman rather than by

proceeding in the ordinary courts. Within the judicial system no
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appellate court would hesitate to correct what it considered to be legal
error on the part of the first instance court, The Supreme Court would
not hesitate, for example, to reverse what it considered to be an
erroneous decision of this Court on a point of contract law, no matter
how experienced or expert the trial judge was in matters of contract or
commercial law. In these circumstances, it could not be correct that
this Court should defer to the Ombudsman on matters of pure contract
law, not least given that the Ombudsman’s decision would create a res
Judicata on that very contractual point which would bar the re-
litigation of the issue before the ordinary courts.

18, Although both Mr. McDermott, counsel for the Ombudsman and
Mr. White, counsel for Danske, urged that I should defer to the
expertise of the Ombudsman on the question of the construction of the
applicable contractual terms and conditions, it must be observed that
the issue presented here involves the straightforward application of
ordinary principles of contract law governing the construction of
contractual documents. It follows, therefore, that for all the reasons
which I have just advanced, it would be inappropriate for this Court to
defer to the Ombudsman on these issues and thus only interfere if the
interpretation of the contract which was arrived at was somehow
unreasonable or irrational.

19, Moreover, just as it is clear that the courts will not defer to the
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views of specialist agencies on questions of statutory interpretation, the
same must, in any event, be true in respect of purely legal questions of
contractual construction. The former point was forcefully made by Barr
J. in Shannon Regional Fisheries Board v. An Bord Pleandla [1994] 3
I.R. 449, 456.

‘Statutory interpretation is solely a matter for the courts and no
other body has authority to usurp the power of the court in
performing that function.’

20. It follows, therefore, that the question of contractual construction
Is one which, generally speaking, at least, this Court is required to
examine afiesh in the course of determining a statutory appeal taken
against a decision of the Ombudsman presenting such an issue.”
34. Iam of the view that the trial judge was correct in his conclusion that
no curial deference is to be shown to the Ombudsman on what he described as
“purely legal questions”. That is so not merely for the reasons which were
relied upon by the trial judge, but also because such an approach is entirely
consistent with the statutory scheme underpinning the jurisdiction of the
Ombudsman.
35.  Ihave already set forth the statutory provisions which expressly confer
on the Ombudsman an entitlement to refer questions of law to the High Court
for its consideration. In addition this very appeal is limited to a question of

law.
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36. Having correctly, in my view, concluded that pure questions of law
ought not be shown curial deference, the trial judge then went on to carry out
an exercise in construing the provisions of clause 3 of the agreements in suit.
37. Itis at this stage in his judgment that I take the view the trial judge fell
into error.

38. I am of the view that the issued raised by the Millars complaint was not

a pure question of law, but rather a mixed question of both law and fact.

Clause 3
39. Clause 3 of the contractual arrangements made between the Millars and
the bank provides:-
“Rates of interest are altered in response to market conditions and may
change at any time without prior notice and with immediate effect.”
40. From the very outset of their complaint the Millars have contended that
this means that “the variable rate of interest can only be increased in line
with general market interest rates”.
41, Tam of the view that this contention does not involve a construction of
clause 3, but rather a recasting of it. It seeks to read into it something which
is not there. The case which was made by the Millars was not an invitation to
construe clause 3, but to rewrite it in accordance with a script prepared by
them. This the Ombudsman quite correctly refused to do. Instead, he

considered the actual wording of clause 3 and the evidence placed before him.
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He concluded that the bank’s position in contending that the variable interest
rate could be amended in response to the then prevailing market conditions
was correct, The bank was not breaching the conditions of the loan
agreements by acting as it did.

42. 1am of the view that the Ombudsman was correct in concluding that
clause 3 is clear in its wording. The trial judge in his analysis came to a
different conclusion, holding that the term “market conditions” may be taken
to refer to “market conditions generally”. 1 do not share that view nor do I
agree that the clause in question is ambiguous.

43.  The judge went on then to consider the possibility of the Millars being
able to rely upon the existence of a collateral contract regarding the meaning
of the term variable interest rate. That was not a case which was sought to be
made and did not arise.

44, The Ombudsman was correct in rejecting the contrived construction
which the Millars sought to place on clause 3. He was also correct in finding
that its wording was clear, It was for him to then consider the factual material
placed before him and he is entitled to curial defence in that regard.

45, The High Court would only have been justified in holding as it did if
the criteria stipulated in Ulster Bank v. Financial Services Ombudsman had
been met.

46. Tam of the view the Millars did not discharge the burden of proof

demonstrating that the decision of the Ombudsman was vitiated by a serious
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and significant error or series of errors,
47.  Accordingly, I would allow the appeals and discharge the High Court

order. I would restore the Ombudsman’s finding.

No Redaction Needed
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I. [ have had the opportunity of reading in draft the judgment which has just been
delivered by Mr. Justice Kelly. I am in agreement with Kelly J. that the appeals of the
Financial Services Ombudsman (“the Ombudsman”) and Danske Bank (formerly National

Irish Bank) (“the Bank”) from the order and judgment of the High Court of the 30"
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September, 2014, should be allowed and wish to sct out briefly the rcasons for which |

have reached that conclusion.

Jurisdiction of the Courts

2. The jurisdiction of the High Court and this Court on appeal is prescribed by s.
57CM of the Central Bank Act 1942, as inserted by s. 16 of the Central Bank and Financial
Services Authority of Ireland Act 2004, All references hereafter to any section is to that
Act. Section 57CM(4) provides:-
“The determination of the High Court on the hearing of such an appeal is final,
except that a party to the appeal may apply to the [Court of Appeal] to review the
determination on a question of law (but only with the leave of either of those
Courts).”
3. The High Court (Hogan J.) by order of the 30" September, 2014, determined that
the decision of the Ombudsman of the 10™ December, 2013, be vacated and that the matter
be remitted to the Ombudsman for a fresh determination of the complaint in a manner not
inconsistent with the judgment delivered on the same date. By further order on the 23"
October, 2014, lcave was granted to the Ombudsman and the Bank to appeal the High
Court determination. The order of the High Court does not identify the question(s) of law
which gave rise to the decision to grant leave to appeal and this Court was not given a nofe
of the ex tempore decision granting leave. Whilst not expressly mandatory pursuant to s.
57CM(4) it appears desirable that the order of whichever court grants leave to appeal
identify the questions of law which the court considered justified the grant of leave.
4, Whilst the notices of appeal of the Ombudsman and of the Bank each indentified a
number of alleged errors on questions of law in the judgment of the High Court, those

which were the focus of the appeal hearing may be summarised as follows:-
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1. The determination that the High Court should not show deference to the
Ombudsman on his findings in matters of pure contract law.

2. The determination that as a consequence, the High Court is required to
‘examine afresh’ a question of construction where this arises in an appeal
from the Ombudsman to the High Court pursuant to s. 57CL. Further that
the judgment was in legal error in determining how the Ombudsman was
obliged to decide upon the construction of clause 3 of the loan agreements
entered into by Mr. and Mrs. Millar with the Bank having regard to the
terms of the complaint made and the evidence and material put before the
Ombudsman.

3. The determination of the High Court that the decision reached by the
Ombudsman ‘was vitiated by a serious and significant error or series of

such errors’,

Complaint to the Qmbudsman

5. The judgment of Kelly J. sets out fully the complaint made to the Ombudsman by
Kenneth Millar and Donna Millar (“Mr. and Mrs, Millar”) and subsequent procedure in
relation to increases in interest rates made by the Bank in 2011 on loans held by them
pursuant to a number of mortgage loan agreements entered into in 2005. I only propose
referring briefly and in summary to the facts.

6. The background to the complaint was that seven loan agreements were entered into
in 2005, by Mr. and Mrs. Millar with National Irish Bank. Each of those were written loan
agreements signed by Mr. and Mrs. Millar and witnessed by a solicitor who recorded that

he had explained the nature and content thereof to the borrowers. The rate of interest 1s

described as a “Variable Rate which is 0.4% below National Irish Bank’s variable
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mortgage rate currently . . .. Clause 3 of the special conditions which were incorporated
into the loan agreements provides:-

“Our rate of interest and APR are variable. Rates of Interest are altered in response

to market conditions and may change at any time without prior notice and with

immediate effect.”
7. When in 2011 the Bank increased the rate of interest on each of Mr. and Mrs.
Millar’s loans the explanation given by the Bank was that the Bank was not funded
through the ECB, that funding costs “have increased substantially for the Bank and we are
unable to continue to absorb these”.
8. The primary complaint made to the Ombudsman as appears, was that the increase
in interest rates was a breach of the terms of the relevant loan agreements. Mr. and Mrs.
Millar contended that “the terms of the loan agreements are that the variable rate of interest
can only be increased in line with general market interest rates”. Asnoted by the trial
judge and taken into account in his judgment, the complaint to the Ombudsman also
contended that Mr. and Mrs. Millar were induced to enter into the loan agreements based
on the description of the variable interest rate as provided by the Bank and that the
definition of the variable interest rate was conveyed to them in a number of ways, which
included the definition in the loan agreements; information on the Bank’s website (though
they referred to a posting on the web site after 2005); such correlations between the
changes in ECB rates and adjustments to the Banks’ variable rates between 2003 and 2008
and assurances from the Bank staff (not named) at the time of entering into the focan
agreements. They contended that there was no suggestion at the time they entered into the
loan agreements that the Bank had ever or would ever adjust interest rates “in order to meet
its funding difficulties”.

9. The Ombudsman having received that complaint put a number of questions to the




bank and obtained their response. These together with the further submissions of Mr. and

Mrs, Millar and the finding of the Ombudsman are set out in full in the judgment of Kelly

Finding of the Ombudsman

10.  The finding of the Ombudsman records that the Ombudsman understood the
fundamental complaint of Mr. and Mrs. Millar to be that “the bank has acted in breach of
the loan agreements by increasing the applicable variable interest rate as a result of the
bank’s increased funding costs as opposed to an increase in line with general market
interest rates”. It also records that Mr. and Mrs, Millar were seeking to have the loan
agreements declared void with a cancellation of the balance of each of the outstanding
loans and in addition compensation and refunds of sums paid since October 2011. There is
also a reference to a complaint in respect of discounts which is not relevant to the appeal to
thig Court.
11.  On the complaint in relation to the alleged breach of the loan agreements, the
Ombudsman having referred to the fact that Mr. and Mrs. Millar had entered into a number
of mortgage agreements with the Bank, each of which had been produced by the Bank and
clause 3 of the terms and agreement applicable to each such loan agreement then stated:-
“The Complainants assert that the bank is only entitled to amend or aiter the
applicable rate of interest ‘in line with general market interest rates’. The
Complainants therefore argue that the bank’s decision to increase the rate of
interest when the ECB rate has decline (5ic) is a breach of the agreement. The term
‘in line with general market interest rates’ referred to by the Complainants is not
included in any clause of the terms and conditions. Clause 3 of each of the loan

agreements is clear in its wording and permits the bank to increase the interest rate
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‘in response to market conditions’. Under the terms and conditions of each of the
loan agreements the bank is not restricted by reference to the ECB rate when it is
assessing the appropriate rate of variable interest. The bank’s obligation under
each of the agreements is to alter the rates in response to ‘market conditions’ and
not “in line with general market interest rates’ S

12.  The Ombudsman then dealt with the alleged lack of transparency and continued:-
“Clause 3 of the terms and conditions of each of the loan agreements supports the
bank's position that the Variable Interest Rate can be amended in response to the
then prevailing ‘market conditions’ and it follows that in applying this test the bank
is not breaching the terms and conditions of the loan agreement. The bank is acting
in accordance with the terms and conditions of each of the loan agreement (sic) in
altering the Variable Rate of interest in response to market conditions and there are
no grounds for establishing that the bank is obliged to disclose the basis on which

this assessment is calculated. Therefore this aspect of the complaint is not upheld.”

High Court judgment

13.  The trial judge at paragraph 10 of his judgment identified the questions he had to

address as follows:-
“The fundamental question with which this Court is confronted on appeal is
whether the Ombudsman’s construction of clause 3 of the applicable terms and
conditions discloses an appreciable legal error. The resolution of this issue raises
once again the fundamental question: what is the true role and functions of the
Ombudsman? Specifically, where the Ombudsman deals with a contractual dispute
by applying principles of contract law, what attitude, then, should the court take

where a disappointed party seeks to appeal to this Court? Should it defer to the
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Ombudsman on question of contract law or should the Ombudsman’s decision be
scrutinised as if it were, in effect, a decision of a lower court dealing with a contract
issue?”
14.  The trial judge then answered the questions identified in two parts. Firstly at
paragraph 17 he determined that it would not be correct that the High Court should defer to
the Ombudsman on matters of pure contract law, Secondly, and fundamental to this appeal
at para. 20 he stated:-
“It follows, therefore, that the question of contractual construction is one which,
generally speaking, at least, this Court is required to examine afresh in the course of
determining a statutory appeal taken against a decision of the Ombudsman
presenting such an issue.”
15.  1agree with the trial judge that where the Ombudsman has made a decision or
determination on a pure question of contract law which forms part of the finding under
appeal, that the court should not adopt a deferential stance to the decision or determination
on the question of law. This follows from the statutory scheme applicable to the
Ombudsman and the judgments in Orange Ltd. v the Director of Telecommunications &
Anor [2000] 4 IR 159 and Ulster Bank Investment Funds Lid. v. Financial Services
Ombudsman [2006] IEHC 323 and those following. Section STCK(1) expressly permits the

= High Court. The relevant

]
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Ombudsman, at his own initiative to refer a question of law t
deferential stance on appeal as explained by Keane C.J. in Orange at p.185 is that “. . .the
High Court will necessarily have regard to the degree of expertise and specialised
knowledge available to the [Ombudsman].” With respect to the Ombudsman he does not

have expertise or specialised knowledge, certainly relative to the High Court, in decidin

{11

questions of law,

16.  However, it does not appear to me that it follows from this conclusion that as put
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by the trial judge where the appeal is taken against a finding of the Ombudsman which
includes a decision on the question of a contractual construction that the High Court is
required “to examine afresh” that issue in the course of the appeal. Rather the correct
position is that the general principles set out in Ulster Bank Investment Funds Ltd. v.
Financial Services Ombudsman still apply to the determination of the appeal save that the
High Court in considering a decision of the Ombudsman on a pure question of law will not
take a deferential stance to that part of the finding. In that judgment Finnegan P. following
a consideration of the judgment of Keane C.J. in Orange v the Director of
Telecommunications & Anor stated:-
“To succeed on this appeal the Plaintiff must establish as a matter of probability
that, taking the adjudicative process as a whole, the decision reached was vitiated
by a serious and significant error or serics of such errors. In applying the test the
Court will have regard to the degree of expertise and specialist knowledge of the
Defendant. The deferential standard is that applied by Keane C.J. in Orange v the
Director of Telecommunications & Anor and not that in The State (Keegan )v
Stardust Compensation Tribunal.
Having regard to my decision on the standard of review it is appropriate that the
appeal should proceed on the basis of materials which were before the Financial
Services Ombudsman only. The Court however has a discretion on application to
permit further evidence to be introduced where it is satisfied that this is necessary
or appropriate in the interests of justice.”
17.  This means that on appeal to the High Court from a finding which includes a
decision on a pure question of law, the burden of proof remains on the appellant; the onus
of proofis the civil standard; the court should consider the adjudicative process as a whole

and the onus is on the appellant to show that the decision was vitiated by a serious and
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significant error. The court will normally determine the appeal on the evidence and
material before the Ombudsman, There are limited circumstances in which fresh evidence
may be admitted in the High Court on application. No such application was made in the
High Court herein.
18.  The construction of a contract is not a pure question of law. It is a mixed question
of law and fact. In relation to a contract in writing Chitty on Contracts 31% Ed. Vol. 1,
para. 12-046:-
“The construction of written instruments is a question of mixed law and fact. The
expression ‘construction’ as applied to a document includes two things, first, the
meaning of the words; and secondly, their legal effect or the effect which is to be
given to them. Construction becomes a question of law as soon as the true meaning
of the words in which an instrument has been expressed and the surrounding
circumstances, if any, have been ascertained as facts. However, the meaning of an
ordinary English word of technical or commercial terms and of latent ambiguities,
and the discovery of the surrounding circumstances (when they are relevant) are
questions of fact.”
19. Accordingly it appears to me that the trial judge was in error in the conclusion
reached at para. 20 of his judgment. It is not permissible for the High Court on an appeal
pursuant to s, S7CM to “examine afresh” a contractual construction placed by the
Ombudsman on a relevant term of a contract. Rather he should consider whether an
appellant has established on the balance of probabilities that on the materials before him
the Ombudsman’s construction contains a serious error.
20. It follows that the trial judge was in error in then examining afresh the contractual
construction of clause 3 of the applicable terms and conditions. Rather the question which

he was required to decide was whether or not Mr. and Mrs, Millar had discharged an onus
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of proof in establishing on the facts and materials of their complaint submitted to the
Ombudsman that the decision made that their complaint was not substantiated by reason of
the construction he placed on clause 3 of the loan agreements was vitiated by a serious
error. Insofar as the decision of the Ombudsman included a determination on a pure
question of contract law the trial judge was not required to take a deferential stance to that
determination in deciding the appeal. Accordingly, I would allow the appeal against this
part of the High Court judgment.

21.  The trial judge decided on two further grounds that the finding of the Ombudsman
was vitiated by “a serious and significant error or series of such errors” such that the
Ombudsman’s decision should not be allowed to stand. The first at paragraph 27 was
essentially that the Ombudsman was obliged to consider the complaint from a wider
perspective than the loan agreements entered into and by way of example whether Mr. and
Mrs. Millar could establish a collateral contract in relation to the meaning of the term
“variable interest rate” or be entitled to rely on principles of promissory estoppel.

22.  Whilst as [ have noted, Mr. and Mrs. Millar in their complaint did refer to certain
other matters from which they contended the meaning of ‘variable interest rate’ should be
derived such contention was secondary to their main contention and not based upon
specific facts or evidence. The Bank put before the Ombudsman the signed loan
agreements and submitted that they comprised the relevant contractual terms and
conditions. It is implicit in the findings that the Ombudsman accepted that the relevant
contractual terms were the written loan agreements between the parties including clause 3
of the general terms. The trial judge in my judgment erred in law in deciding that on the
material before the Ombudsman, Mr. and Mrs, Millar had established that he was in
serious error in failing to consider their complaint that the Bank was in breach of contrac

from any wider perspective than the alleged breach of clause 3 of the general terms.
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23.  Secondly the trial judge decided at paragraph 29:-
“In any event, if the construction of clause 3 urged by Danske were to prove to be
correct, the Ombudsman was nonetheless in error in failing to examine whether it
would be broadly fair and reasonable for Danske to apply such a construction
having regard to his enhanced statutory powers ins. S7BK{4) and s. STCI{2): see,
by analogy, my own reasoning in Koczan.”
24. It appears implicit in this part of the judgment that the trial judge considered
s. STBK(4) and s. 57CI(2) imposed a mandatory obligation on the Ombudsman to consider
in relation to Mr. and Mrs. Millar’s complaint whether reliance by a bank on contractual
terms was “broadly fair and reasonable”. 1 regret, I cannot agree with such a statutory
interpretation. The complaint herein was not made on that basis. The essential complaint
was that the Bank was in breach of the loan agreements. Whilst, pursuant to s. 57BK(4)
and s. 57CI(2), the Ombudsman may consider and decide a complaint from such a broader
perspective, he is not obliged by the terms of the sections to do so. Whether or not he is in
error in failing to do so will depend upon the complaint and facts before him, Inmy
judgment he was not in error in failing to consider such issue herein having regard to the
terms of the complaint made by Mr. and Mrs. Millar.
25.  Accordingly I would allow the appeals and vacate the order made by the High
Court remitting the matter to the Ombudsman.

Further Order

26.  There remains the question of what further order should be made by this Court
following the above conclusions. Upon an appeal on a question of law such as this it is
open to this Court having allowed the appeal to remit the matter to the High Court or make
any order which ought to have been made by the High Court. As the appeal to the High

Court is on affidavit, this Court is now in a position to decide on Mr. and Mrs, Millar’s
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appeal against the finding of the Ombudsman in accordance with the principles set out
above and the added expense of remitting the matter to the High Court is not justified.
27.  The issue is whether Mr. and Mrs. Millar established on the evidence before the
High Court, that as a matter of probability, taking the adjudicative process as a whole, the
finding of the Ombudsman was vitiated by a serious and significant error or series of such
errors. The relevant finding is failing to uphold the complaint made by Mr. and Mrs. Millar
that the Bank was in breach of the terms of the loan agreements in increasing the interest
rate in 2011 by reason primarily of an increase in its cost of funding.
28.  The finding of the Ombudsman must be considered in the context of the complaint
made by Mr. and Mrs. Millar and material submitted to the Ombudsman. As appears from
the full recital of facts in the judgment of Kelly J. their primary contention was that clause
3 of the general terms meant that the “variable interest rate can only be increased in line
with general market interest rates” and hence an increase in interest rates when ECB rates
declined was a breach of the agreement. The Ombudsman rejected the meaning contended
for by Mr. and Mrs. Millar stating:-
“The term ‘in line with general market interest rates’ referred to by the
Complainants is not included in any clause of the terms and conditions. Clause 3 of
each of the loan agreements is clear in its wording and permits the bank to increase
the interest rate ‘in response to market conditions’. Under the terms and conditions
of each of the loan agreements the bank is not restricted by reference to the ECB
rate when it is assessing the appropriate rate of variable interest. The bank’s
obligation under each of the agreements is to alter the rate in response to ‘market
conditions’ and not ‘in line with general market interest rates’.”
29.  The trial judge was critical of the statement that Clause 3 “is clear in its wording”.

In the context stated, objectively the Ombudsman is doing no more than rejecting the
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meaning contended for by Mr. and Mrs. Millar and saying that it is clear that, in
accordance with the ordinary meaning of the words used, the Bank may increase the rate
“in response to market conditions’ and is not restricted to doing so ‘in line with general
market interest rates’. It is implicit that the Ombudsman considered each phrase to have a
different meaning having regard to the difference in the ordinary meaning of the words “in
response to” and “in line with” and the difference between “market conditions” and
“general market interest rates” as used in the respective phrases. . | am not satisfied he
was in error in doing so.
30,  Later in the finding on this issue he stated:-
“Clause 3 of the terms and conditions of each of the loan agreements supports the
bank's position that the Variable Interest Rate can be amended in response to the
then prevailing ‘market conditions” and it follows that in applying this test the bank
is not breaching the terms and conditions of the loan agreements. The bank is
acting in accordance with the terms and conditions of each of the loan agreement
(sic) in altering the Variable Rate of interest in response to market conditions and
there are no grounds for establishing that the bank is obliged to disclose the basis
on which this assessment is calculated. Therefore this aspect of the complaint is
not upheld.”

1

31.  The Bank in the responses given to the matters raised by the Ombudsman had
submitted that “funding costs are clearly a condition in the market, and in fact, could only
be considered as a primary driver of pricing decisions. The Bank has to pay more for
funding mortgages — there is simply no context in which that would not be considered to be
“market conditions’. We have therefore acted in full accord with the terms of the

agreement between us and the Complainants.”

32, Itis implicit in the above part of the Ombudsman’s finding that he accepted the
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submission of the Bank that its funding costs are part of ‘market conditions’. In my
judgment, Mr, and Mrs. Millar have not established on the evidence before the High Court
that the Ombudsman was in serious error in his determination in accepting that the increase
in cost of funding to the Bank was a ‘market condition” and finding that the wording used
in clause 3 permitted an increase in interest rates in response to such a market condition
and was not restricted to making an increase in line with general market interest rates. It
follows that Mr. and Mrs. Millar have not established that the Ombudsman was in serious
crror in finding that the Bank was not in breach of the terms and conditions of the loan
agreements in making the increases in 2011 and rejecting their complaint as
unsubstantiated.

33, Accordingly T would also now make an order dismissing the appeal of Mr. and Mrs.

Millar against the finding of the Ombudsman of | 0" December 2013,




